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1. What is Open Source Software?




What is Open Source Software?

Computer programs are usually developed as
source codes in a specific programming language.

Example of a subroutine (in programming
language ‘C’): c is calculated as the sum of a=2
and b=3:

int main()
{inta=2;intb=3;intc=a+b;returnc;}

What is Open Source Software?

Then the source code is converted by a compiler
to object code. It is usually shipped, installed and
executed in this form.

Example of the same subroutine as object code:

554889 E5 C745FC 02 C745F803 8B 45F8
8B 55 FC 01 D0 8945F4 8B 45F4 5D C3




What is Open Source Software?

For analyzing a software and any further
development of it, the source code is required.

The source code contains a lot of know how.

It is therefore not included in proprietary software
products.

What is Open Source Software?

There are different alternatives to proprietary
software:

« Public Domain: renunciation of copyright,
sometimes limited to object code

* Freeware/Shareware: free copying and
distribution, no modifications

* Open Source Software (OSS): inclusion of
source codes, free copying, distribution and
modification




What is Open Source Software?

Open Source Definition of the OSI (overview):
* Free use and distribution
* Disclosure of source codes

* Modifications are allowed when they are
clearly marked

» No discrimination of any users or types of
usage

» License and disclaimer of liability have to be
included if software is conveyed to third parties

What is Open Source Software?

’ Open Source Projects
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Source: https://www.blackducksoftware.com/resources/webinar/2015-future-open-source-survey-results 8




What is Open Source Software?

Modularity
 OSS uses modular structures

* Reuse of accomplished software components
accelerates development

* e.g. Linux-Distribution Debian/GNU Linux
comprises more than 48'582 software packs

* There is often competition between different
Open Source components




How to find appropriate OSS support?

OSS Directory for finding
» OSS solutions

» OSS providers

» OSS references

« OSS users

In DE and FR on
www.ossdirectory.com

How to find appropriate OSS support?
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J|  Wasist OSS Directory?

Einleitung

Manual - OSS Directory

Das Portal fiir Open Source Firmen, Produkte und Nutzer

H
www.ossdirectory.ch \<\ \\‘

Source: http://www.ossdirectory.com/fr/top-news-oss/single/article/manual-oss-directory-2015/

12




Open Source Study Switzerland 2015

» Conducted by Research

Center for Digital Open Source Studie
Schweiz 2015

Sustainability

» Supported by Federal
Administration, Canton of
Bern and educa.ch

« Download at
http://www.swissict.ch/publika
tionen/studien/open-source/

Where is Open Source being used

Fig. 4 - Anwendungsgebiete und Bedarf an Dienstleistungen
von Open Source Software in Schweizer Organisationen (N=200)
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Source: Open Source Studie Schweiz 2015, Matthias Stiirmer and Marcus Dapp, swissICT and /ch/open




Procurement of Open Source Software

Checklist by SIK/CSI regarding
procurement of OSS

Version 1.0 from August 2015

Input from OSS experts,
procurement specialists and
lawyers

Available in German, French,
and English on

www.opensource.ch/sikchecklist

Procurement of Open Source Software

1. Is the OSS development model sufficiently
understood?

» Business model of OSS providers is different
» Differences of OSS licenses

2. Have existing OSS solutions been tested?

» Using OSS without commercial services does
not need any public tender

» List of solutions: OSS Directory or AlternativeTo
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Procurement of Open Source Software

3. Are the procurement documents functional
without specifying any proprietary products?
* No brands (e.g. Microsoft, SAP etc.) in specs
» (OSS solutions can be demanded

4. Is the provision of the software under an
open source licence predetermined in the
technical specifications (TS) or is open source
assessed as an award criterion (AC)?

» Benefits of OSS solutions should be evaluated
17
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2. The legal nature of OSS licenses




The legal nature of OSS licenses

« Any kind of software may be published under
OSS licenses (even software that is not
developed in source code form, e.g. JAVA).

« Other works of authorship (e.g.
documentations) may as well be published
under OSS licenses, but more specific Free
Licenses should be considered (e.g. GNU Free
Documentation License, Creative Commons
License).

The legal nature of OSS licenses

OSS Licenses are a kind of General Terms and
Conditions.

They may be combined with additional
contractual elements (e.g. contract for work or
contract for services).

20
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The legal nature of OSS licenses

The right to use is based on art. 12 paragraph 2
of the Swiss Copyright Act (URG).

The right to modify is based on the OSS license.

Many OSS licenses contain resolving conditions
in case of license violations.

21

The legal nature of OSS licenses

Direct legal relationships to all authors prevent a
loss of license in case the rights of an
intermediary get void.
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3. Open source business models
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Open source business models

Why do individuals develop OSS?

1. ldeology 6. Reciprocity
2. Altruism 7. Learning
3. Kinship 8. Own-use
4. Fun 9. Career

5. Reputation 10. Pay

Source: Georg von Krogh, Stefan Haefliger, Sebastian Spaeth, and Martin W. Wallin "Carrots and Rainbows:
Motivation and Social Practice in Open Source Software Development" MIS Quarterly 2012, Vol 36 Issue 2, pp. 649-
676
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Open source business models

Why do companies develop OSS? (I/11)

Development of OSS within a contract of work
or service with remuneration

Offering support and maintenance services
Offering additional services
OSS complementing other products

25

Open source business models

Why do companies develop OSS?(ll/II)

Use of OSS for Software as a Service
Offering of distribution packs
Offering of warranties

Multiple licensing: offering of additional rights
of use (e.g. waiver of copyleft clause) against
payment

Marketing purposes

26
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Open source business models

OSS Challenges (1/V)

 Warranties/maintenance: additional services
with Service Level Agreement (SLA)

» Support: Finding a suited provider

See OSS Directory (www.ossdirectory.ch) or
contact an OSS organization
(e.g. /ch/open or OSB Alliance)

Source: Open Source Studie Schweiz 2012, SwissICT und Swiss Open Systems User Group /ch/open
http://www.swissict.ch/publikationen/studien/
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Open source business models

OSS Challenges (lI/V)

« User acceptance: training, motivation, focusing
on power users

 Internal know how: develop an OSS strategy,
create a point of contact/competence center,
start pilot projects

28
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Open source business models

OSS Challenges (l11/V)

» Lacking features: do it yourself, get in touch
with the developer community, find a provider

» Licensing questions: read licenses carefully,
consult literature (see www.opensource.ch), go
to OSS licensing seminaries, contact the issuer
of the license or an expert, establish an OSS
development policy
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Open source business models

OSS Challenges (IV/V)

« Migration problems: engage external support,
contact core developers, carry out a pilot project

« Lack of human resources: publish job offers in
OSS communities, train your own staff, engage
OSS providers

30
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Open source business models

OSS Challenges (V/V)

« Training: see OSS courses at
www.opensource.ch
or contact OSS organization

« Security issues: in many cases OSS offer
better and more transparent solutions

31
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4. Copyright vs. Copyleft

32
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Copyright vs. Copyleft

Copyright: acts of use falling under copyright laws
(e.g. copying, modification) require consent of the
copyright holder.

Copyleft: modifications have to be published
under the same license (e.g. GNU GPL).
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Copyright vs. Copyleft

OSS licenses do not comprise a renunciation
of copyright

License infringements may constitute a violation of
copyright laws — enforcement of licenses with
copyright claims

Claims may be assigned to an institution

34
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Copyright vs. Copyleft

Licenses with strong copyleft effect
« GNU GPL, SIK GPL

Licenses with attenuated copyleft effect
« GNU LGPL, Mozilla, OSL

Licenses without copyleft effect
« BSD, Apache, Academic Free License

35

Copyright vs. Copyleft

License incompatibility problems:

* As GPLv3 includes additional restrictions and
options, not provided in GPLvZ2, in principle the

two versions are not compatible.

« This, however, is only an issue if the licensors of

the software to be combined have explicitly
prescribed the specific versions of the GPL.

36
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Copyright vs. Copyleft

The Free Software Foundation (www.fsf.org) has
published a list of OSS licenses compatible with
GNU GPL

Compatibility of licenses may also be verified by
Black Duck (www.blackducksoftware.com)
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Copyright vs. Copyleft

The copyleft effect may be triggered in the
following cases:

 OSS is modified

» Copyrighted elements of OSS are copied into
other software

+ OSS is combined in certain ways with other
software

» Other software is distributed in certain ways
together with OSS

38
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Copyright vs. Copyleft

The copyleft effect is only triggered when
modified software is distributed beyond the own
organization (conveyed to third parties).

Usage of OSS within an IT outsourcing is not
considered as conveying.
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Copyright vs. Copyleft

« The wording of the license agreements is
protected by copyright law as well.

« Many licenses interdict modifications of their
wording.

« Additional agreements can, however, be
concluded inter partes.

* Moreover, it is possible to apply for individual
exceptions at the issuer of the license
agreement.

40
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Copyright vs. Copyleft

Choice of a suitable open source licensing
model

Is the license compatible with other licenses
(e.g. licenses for third party software)?

Is it widely accepted within the developers’
community?

How complex is compliance with the license?

Is there an institution for the enforcement of
the license?

41

Copyright vs. Copyleft

Copyleft avoidance strategies

Get parallel licenses from all copyright
holders (caution: developers may have
transferred their copyright!). Impracticable in
case of many contributors!

Let recipient modify the software. Only
provide instructions how software can be
modified by users.

42
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5. OSS Compliance

43

Open Source Compliance

There is no such thing as a bona fide acquisition
of copyrights!

Any use not permitted by the OSS license may
constitute a copyright infringement.

The copyleft effect may also occur when
copyrighted elements of OSS are used
unknowingly.

44
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Open Source Compliance

* Inventory: What software is used? What
building instructions, installation scripts,
compilers etc. are used?

* Release Management: documentation of all
versions of the used OSS

45

Open Source Compliance

« Which licenses are applicable to the software
components used?

* Are they all compatible?
* How can compatibility problems be avoided?

46
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Open Source Compliance

* In which form is OSS combined to own
software or third party products and how is it
distributed?

» For what software components a copyleft
effect has been triggered?

47

Open Source Compliance

* Publish source codes correctly

« Ensure availability of all software versions
(including building instructions etc.) during
required period

« Show endeavor for compliance and
collaborate in case of an alleged infringement

48
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Further Links

www.fsf.org
Www.opensource.org
www.opensource.ch
www.blackducksoftware.com
www.ch-open.ch
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Questions, remarks, ideas?

Dr. Wolfgang Straub
Partner at Augsburger Deutsch & Partner

www.it-recht.ch

+41 31 381 44 25
wolfgang.straub@ad-p.ch

Dr. Matthias Sturmer

Head Research Centre for Digital Sustainability
Institute for Information Management, University of Bern
+41 76 368 81 65

matthias.stuermer@iwi.unibe.ch
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